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Special report: The types of companies that become targets: how to survive in the era 

of the activist investor [Part 4] Activists explain the 5 conditions that make a 

company a target. 
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Main Text: 

Activists  can spot even the smallest missteps in corporate governance. In listening to the 

comments of activist investors, we find hints on how to avoid becoming a target.  

 

Activists have a reputation for selling their holdings as soon as prices start rising due to 

imminent management reform and leaving quickly with their profits. In reality, an activist’s 

investment style is very simple. They invest in firms that have room for improvement in 

management and help managers fix those issues through dialogue. If that firm’s value goes 

up it is a success for them.  

 

In this sense, you could call activists the greatest governance fundamentalists. If there are 



faults in a company’s governance, they see the solution. Management that fails to face up to 

their stockholders with the right attitude make for easy targets in the eyes of activists.  

 

In the past when Japanese managers had stable stockholders that they could count on, they 

could easily ignore the arguments raised by activists.  

 

However, as we saw in [Part 2] those stable stockholders are becoming more vocal and 

have transformed into activists. The environment that management was accustomed to has 

shifted a full 180 degrees.  

 

So, let us now explore what types of firms get targeted by activists and why they become 

targets. 

 

Through this discussion, we begin to see how firms can survive in the era of the activist 

investor. 

 

Commonly targeted patterns #1 

Refusing dialogue with investors 

Activists immediately target firms that dismiss investors. Those who choose to be cold 

towards investors, turn down meeting requests or try to wrap up face-to-face meetings 

quickly, play right into the hands of activists.  

 

A quintessential example: Last year activists known as “Short Sellers” made the entire 

Japanese industry a target and garnered a lot of attention. They identify improper 

accounting and signs of stagnation from companies’ publicly available IR materials, and 

publish reports with Sell recommendations. At the same time, they short-sell stocks and buy 

them back when the prices have dropped, earning profit from the difference. 

 

While standard activists suggest reforms to raise enterprise values, short selling funds 

generate profit by identifying a company’s faults, thereby devaluing the stocks.  

 

The work of a short seller appears to be the exact opposite to that of a standard activist, but 

what they share in common is that both identify the inadequacies in a company’s 

governance, and generate a profit through the reactive movements in the company’s share 

price. 

 



Itochu Corporation was targeted by American research group Glaucus in July last year and 

their value tanked by 10%. In August of the same year Cyberdyne was found by another 

American firm Citron Research to be overvaluing itself, and its value dropped by 30% 

following the release of Citron’s report. Japan’s Well Investments Research voiced doubts 

over SMC and Euglena’s accounting practices and America’s Muddy Waters Research 

criticized the over valuation of Nidec Corporation.  

 

Despite receiving harsh criticism for causing stock price fluctuations through reports that are 

not necessarily factual, these firms are not doing anything illegal. Soren Aandahl, director of 

Glaucus said, “This is a practice that can be understood bysociety. US firm Enron’s false 

accounting was discovered because of reports from short selling funds”.  

 

Naturally, companies that become targets immediately send out counterarguments to the 

short seller reports. In the case of Nidec Corporation, the impact of the report was short-term 

and immaterial, and its share price is now trending above levels prior to the report.  

 

On the other hand, Cyberdyne’s stock value is still 30% below where it was before the 

report.  

 

While the effects differ from company to company, one thing for certain is that failure to 

provide investors with enough information and creating gaps that cause doubt, can spawn 

great risks for firms. 

One governance expert said, “Short selling funds target firms that conduct half-hearted 

dialogue with their stockholders. Companies who have failed to develop trusting 

relationships with their investors only make the negative reports seem more authentic. 

Explaining your management strategy thoroughly and conducting respectful dialogue with 

your stockholders is the one and only measure to avoid becoming a target.  

 

Commonly targeted patterns #2 

Companies that do not have a properly functioning system of external directors 

 

Corporate Governance Guidelines [established under the Corporate Governance Code] 

began coming out in 2015 and, along with them, a surge in external directors. Just how well 

does this system of company-selected external directors work? 

 



As shown by the negative votes cast by Mitsubishi UFJ Trust and Banking Corporation with 

regards to a set of director appointments proposed by Mitsubishi Motors, investors are 

taking an increasingly strict view of the independence—or otherwise—of external directors 

(see page 25).  

 

Kazuhiko Toyama, Managing Partner at Industrial Growth Platform, Inc., says “the role of 

external directors is to, when push comes to shove, fire the president.”. The role of an 

external director is, as an advocate of shareholders, to monitor management. What is in 

question here is whether or not they have been able to fulfill that role. 

 

Corporate value can be seriously impaired if external directors do not function properly 

during an emergency. This is well demonstrated by the case of Toshiba, now on the verge of 

delisting amid an inability to recover from the aftermath of an accounting scandal. Toshiba 

was once regarded as a leader in the area of corporate governance for, among other 

distinctions, being one of the first to transform itself into a company with audit and 

supervisory committees and appoint external directors accordingly. In reality, though, 

information was not being properly transmitted up to their level. And, that being the case, 

one could hardly expect those directors to make suitable judgments. 

 

Tell us, just how well are external directors working out at your company? 

 

Commonly targeted patterns #3 

Companies with a sluggish share price and a hoard of cash  

 

Tsuyoshi Maruki, Representative Director and Director at Strategic Capital, Inc., used to act 

in concert with well-known investor Yoshika Murakami. Mr. Maruki reveals that “[they] 

maintain a list of 300 companies as candidates for investment.” 

 

Targeted are, among small- to medium-cap issues with a relatively high degree of share 

price volatility, those that are inexpensive (trading at a P/B of less than 1) and those that 

have built up more cash than they need. These companies are then pressured to hike 

dividends, dispose of “strategic” shareholdings (stocks held to maintain good relationships 

with companies (e.g., customers)) or take other such action. 

 

The idea is that a company that hordes retain earnings in excess of what it needs for 

business investment is a company that is being inefficiently managed. Here, an investor 



would argue, corporate value can be improved by returning some of that cash to 

shareholders. 

 

At this point in the debate, a corporate manager would probably counter that a company 

needs to hold cash. He would point to a possibility of another sharp economic reversal like 

the Lehman shock, a need to nimbly pursue M&A (merger & acquisition) opportunities as 

they arise, and constraints imposed by the sporadic nature of business investments.  

 

Nowadays, however, when one can simply borrow from a bank at a low interest rate, it 

seems that the investor’s argument is the more convincing. 

 

In fact, ROE averages only about 5% among Japanese companies, or about half of that of 

their Western counterparts, a trend that has remained consistent over the last two decades. 

From the point of view of an overseas investor, there is not much reason to invest money in 

a Japanese company that is no good at managing the business.  

 

It is from this deficiency that spring all these calls for reform to Japanese corporate 

governance. 

 

Daniel Loeb, renowned activist and founder of Third Point LLC, seems to think along these 

lines. Within an interview following his investment in Fanuc, Mr. Loeb said “[Fanuc’s] 

retained earnings correspond to roughly 25% of its market value; this money does not 

belong to its managers, it belongs to its shareholders.” 

 

For activists, the winds have been favorable. A Stewardship Code is now in place, and so is 

a Corporate Governance Code. Investors have become receptive to activist proposals if 

they deem them favorable to their own interests. And, whether they like it or not, corporate 

managers must now maintain a dialogue with shareholders. This would have been 

inconceivable back in the old days, when managers were protected by a solid wall of cross 

shareholdings. 

 

With regards to this year’s round of AGMs (annual general meetings), Strategic Capital has 

presented shareholder resolutions pertaining to Teikoku Electric Manufacturing, Tosho 

Printing, Shin Nippon Air Technologies and Chori. And, for all those resolutions, International 

Shareholder Services (ISS), a US proxy advisory firm, recommends a yes vote.  

 



Chori had earlier announced it will raise its dividend payout ratio under its next medium-term 

business plan, and Tosho Printing said it would sell off some of its “strategic” shareholdings. 

But that, apparently, is not enough. 

 

There are cases in which [Strategic Capital] decided not to submit a shareholder’s proposal. 

In May of this year, Nittoc Construction announced a set of reforms, including a setting of 

concrete ROE targets and an increase to its contingent of independent external directors. Mr. 

Maruki comments: “Governance practices are being steadily improved.” 

 

ISS recommends that investors vote against top managerial reappointments at companies 

where ROE has averaged less than 5% over the past five years. How efficiently can a listed 

company utilize the funds entrusted to it by shareholders? This is a fair question, one that 

should be asked. The trend toward strict investor vetting of managerial teams is only 

speeding up, never slowing down. 

 

 

Commonly targeted patterns #4 

Companies that persist with subsidiaries’ listings 

 

It is already considered to be a classic example of defective governance – a simultaneous 

listing of parent and subsidiary. Quite a few readers surely remember LiveDoor’s acquisition 

of shares in Nippon Broadcasting System, a subsidiary of Fuji Television Network, 

presumably in an attempt to play on the twisted equity relationship between that subsidiary 

and its parent. 

 

Activists have noticed that simultaneous parent/subsidiary listings are almost always 

shadowed by potential conflicts of interest. This is most apparent when the parent wants to 

make the subsidiary fully owned (i.e., acquire a 100% stake). Here, the parent wants to hold 

down what it has to pay to complete the acquisition. On the other hand, the subsidiary 

should, ideally, want its shares to sell for as much as possible. Yet, in reality, we find it hard 

to imagine that the subsidiary would put up much resistance to its parent. 

 

Last year, when Panasonic announced a move to turn PanaHome into a fully-owned 

subsidiary, Oasis Management, a hedge fund centered in Hong Kong, pointed out a problem 

with the [proposed] exchange ratio or, more specifically, that the ratio is disadvantageous to 

other PanaHome shareholders. In April of this year, Panasonic switched its proposed 



method of affecting this full subsidiarization from a stock exchange to a tender offer. It also 

raised the tender price by roughly ¥15 billion to a new figure of ¥92.3 billion. Seth Fischer, 

Chief Investment Officer at Oasis, remains in pursuit: “the interests of minority shareholders 

must be defended.” 

 

Activists have also been pointing their spears at simultaneous parent/subsidiary listings in 

overseas markets as well.  

 

Hitachi Limited was aiming to turn Ansaldo STS, a railway signalling system company listed 

on the Italian stock exchange, into a fully owned subsidiary. But US fund  Elliott stated that 

Hitachi that the tender offer price and subsequent share acquisition price were held down to 

an unfairly low level.  

Mr. Elliott has also launched a website that discloses internal Hitachi documents and other 

such materials. Portfolio manager Giorgio Furlani says, “We have not been able to even talk 

to Hitachi, let alone negotiate with them.” 

 

Commonly targeted patterns #5 

Companies that have erected takeover defenses 

 

What managers want to avoid at all costs is the last resort of the activist—a takeover bid. 

And, ever since the LiveDoor incident above, a good number of companies have considered 

introducing takeover defenses. This said, the defensive measures originally intended to 

protect companies can have unintended consequences. 

 

Let’s take a look at what ISS’s Japan Proxy Voting Guidelines have to say. “The very act of 

erecting takeover defenses can be interpreted as an admission by the Board of Directors 

that the firm has a low share-price valuation and is susceptible as an acquisition target.” It 

adds: “Investors are interested in measures to enhance shareholder value. And, if this 

aspect is not evident [in a takeover defense proposal], management is deemed to be 

seeking such defenses so as to protect itself from the consequences of poor earnings 

performance.”   

 

Even if a company does introduce takeover defenses, the hurdles to their activation can be 

very high. The reason is that one must prove that the party behind the proposed acquisition 

is an “abusive acquirer.” 

 



“Takeover propositions are often directed at companies that have poor earnings 

performance and a persistently low share price. The party behind the proposition is probably 

presenting some scenario under which the target company can attain medium- to long-term 

growth. Prospects for demonstrating in court that such a scenario will prove deleterious to 

corporate value are probably not good.” So says Yuzo Fujishima, a researcher at the Listed 

Company Board Members’ Governance Forum. 

 

To put it another way, a company that actively erects takeover defenses is, in effect, 

declaring that “our earnings performance is bad, so please buy us out.” And, as for what 

could be taken as the natural flow of events, so far this year Panasonic, Capcom, Terumo 

and Kobe Steel, among others, have all taken down their takeover defenses. 

 

Takeyuki Ishida, ISS Executive Director, points out that “although our Guidelines generally 

call for a vote against the approval of takeover defense plans, we do realize that, from the 

point of view of management, some temporary measures may be necessary from time to 

time. We thus established a number of exceptions—‘necessary conditions’—for such 

approval. We find that even after several years, however, excepted companies remain in 

pretty much the same condition.” Here, it is quite likely that such “necessary conditions” will 

become increasingly strict into the future. 

 

Needless to say, some corporate managers take the other side in this debate. Introduced 

above are the views on this issue held by two corporate managers: Minoru Usui, President 

and CEO, Seiko Epson Corporation; and Yoshihisa Kainuma, Representative Director, 

Chairman & President, MinebeaMitsumi Inc. Note, however, that shareholders are willing to 

listen to—and be persuaded by—these two gentlemen precisely because the underlying 

earnings performance of their charges has been steadily improving. 

 

Managers of listed companies should realize that their companies are “for sale.” And that is 

perfectly natural for shareholders to seek a continual increase in the value of this 

merchandise. Japan is a nation of 100 million “shareholder activists.” Do corporate 

managers want to work with those activists or against them? – here too managerial ability is 

called into question.  

 

Two Industry Commentators Respond to Criticism about Takeover Defenses  

 

These are not for managerial self-preservation 



Minoru Usui, President and CEO, Seiko Epson Corporation 

 

At our most recent annual meeting of shareholders, we submitted a resolution for an 

introduction of takeover defenses and it was approved. This said, we are aware that an 

increasing number of other companies are discontinuing such measures. 

 

But still…. To simply drop them because an institutional investor does not approve, or 

because we face little risk of a buyout—that’s just going with fashion. As with financial risk, 

we guard against risks even if their probability of occurrence is low. Guarding against risk is 

a managerial fundamental. 

 

Of course, I am resolutely opposed to the idea of erecting takeover defenses solely for the 

purpose of managerial self-preservation. [Our] officers have debated this matter quite 

intensely, including the possibility of simply doing away with them. 

 

In April 2017, we introduced a new corporate vision, Epson 25, calling for us to become “an 

indispensable company.” Here, we are to do more than simply pursue earnings, but also 

seek to build a better society by sincerely facing the issues that confront the world. And, as a 

concrete manifestation of this, we also released a mid-range business plan. Company 

officers, beginning with myself, are resolved to execute both. 

 

I expressed this determination at our latest shareholders’ meeting, that I will get things done. 

And here, I think it perfectly natural to have some sort of system that shields us from the risk 

of unforeseen obstacles, such as some sudden emergence of a person or party that could 

attempt to buy up all our stock and change the very essence of our company. At the meeting, 

I asked our shareholders for their judgment on this issue. Company officers formulated 

these proposed defenses in a manner that would not thwart each and every initiative; we 

provided our shareholders with good information; and we asked them to tell us whether 

these arrangements are acceptable or not. That is the system. 

 

Many shareholders too have a sense of societal purpose, many want to play a positive role 

in society through the companies in which they invest. I think these discussions over 

takeover defenses and corporate governance in general are raising people’s awareness of 

such issues and, hopefully, will spur discussions of whether the raison d'être of a company 

is something more than turning a profit. 

 



 

What’s so bad about takeover defenses? 

Yoshihisa Kainuma, CEO & COO, MinebeaMitsumi 

 

About 30 years ago, an overseas company attempted a hostile takeover of MinebeaMitsumi 

under which the acquirer would quickly sell off our shares and leave with a gain. At the time, 

we were attempting to acquire Sankyo Seiki Industry. As it turned out, however, we were the 

ones on the selling block. If we were to let this party go around telling us what to do, we 

would impair the value of our assets and waste a lot of time. We just didn’t want to deal with 

this—so we erected takeover defenses. 

 

First of all, just what is it with these proxy advisory firms that go around immediately 

damning some company because it has takeover defenses, what is it with these institutional 

investors and their cookie-cutter judgments? Frankly speaking, they have not been studying 

enough. The recent Corporate Governance Code emphasizes such matters as stakeholder 

protection and corporate sustainability. 

 

Okay, let’s say we have no takeover defenses, and an activist investor comes along and 

tells us, essentially, to pay out all our distributable earnings. What happens then? Maybe our 

share price will rise over the short term, allowing this party to sell what it has for a gain. So, a 

short-term shareholder benefits. But what about the other stakeholders, the creditors, the 

employees left holding the bag? There is a contradiction here, one that runs counter to the 

Corporate Governance Code. 

 

It does say something about maintaining a dialogue with shareholders. But, if we are going 

to be pushed around by a short-term shareholder, then what about the shareholders who 

would like to stay around for the medium to long term? A company belongs to all its 

shareholders, not just those with a short-term position. Are you telling us that we are 

supposed to neglect our medium- to long-term shareholders? If so, then we would certainly 

have a problem with corporate sustainability. 

 

Of course, I am not saying that we should reject proposals that contribute to corporate value. 

But we should certainly resist parties that would seek to impair corporate value. And here, I 

cannot figure out just what is so bad about erecting takeover defenses to keep such parties 

at bay.  


